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FINANCIAL AGREEMENTS: A Best Wilson Buckley Guide  

Aims to inform the reader on financial agreements made 
before, during, or after a relationship, including Pre-Nups.  
breaks down.
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Important Notice                  

This publication contains general legal information only and is not a complete statement of the law. You should obtain specific 
advice about your own circumstances and not rely upon this publication until you have done so. Each family law matter is 
determined and decided on its own specific facts and circumstances.   

Best Wilson Buckley Family Law Pty Ltd will not accept any liability or responsibility for loss occurring (including negligence) 
as a result of any person or entity acting or refraining from acting in reliance on any material contained in this publication.

If you have a legal issue you should always consult your lawyer for advice which is based on your particular situation.
This publication is based on the legislation current as at 11 May 2016. © Version 4.0 - Best Wilson Buckley Family Law Pty Ltd
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What is a Financial Agreement?                                                             

A Financial Agreement is a contract. These contracts can be made before, during, or after matrimonial
and de facto (same sex or heterosexual) relationships.

A Financial Agreement entered into prior to marriage or prior the commencement of a de-facto
relationship (a “Pre-nup” or “Planning Financial Agreement”), carries inherently more risks because it is
trying to take into account how your needs and circumstances, and the needs and circumstances of
your spouse, may change over time.

Requirements for a “Binding” Planning Financial Agreement 

To be “binding”, the requirements of sections 90G and 90UJ of the Family Law Act 1975 must be
satisfied.

The Agreement must also address how you and your spouses’ needs and circumstances may change
over time.

Effect of Agreement

In the case of an Agreement that is binding, the intention is to exclude the jurisdiction of the Court to
make Orders for property settlement and/or spousal maintenance following the breakdown of a
relationship.

What are the risks?

Given the changes that invariably occur in people’s lives across time, there is no guarantee that the
Agreement will stand up to challenge over time (that is 5, 10 or 20 or more years later).

Planning Financial Agreements have been set aside by the Courts for:

 » Duress
 » Lack of independent legal advice
 » Lack of comprehensive disclosure of financial information and documents
 » Inadequate legal advice
 » Poorly prepared or incorrectly executed Agreements
 » Failures to otherwise comply with the legislation

Why are family lawyers reluctant to prepare Planning Financial Agreements?

Several recent Court decisions have brought about a degree of uncertainty about the ability of family
law practitioners to make these Agreements binding and not liable to being set aside at a later point.
There is yet to be a response from government to lobbying to tighten the current wording of the
legislation to remove these uncertainties.

As a result of the perceived risks involved, the majority of family law specialist firms will no longer
prepare Planning Financial Agreements on behalf of their clients. 
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What is a Financial Agreement?                                                               

A Financial Agreement can be made prior to, during, or after the breakdown of a marriage or de facto
relationship. The parties to a Financial Agreement can include married couples and de facto couples,
whether in a heterosexual or same sex relationship, and third parties (which can include a corporate
entity or trust).

A “Planning Financial Agreement” is one that is made:

 » Prior to marriage (also referred to as a “Pre-nuptial Agreement”);

 » during a marriage, yet prior to separation;

 » prior to the commencement of a de-facto relationship; or

 » during a de-facto relationship, yet prior to the breakdown of that relationship (also 
referred to as a “Cohabitation Agreement”).

Planning Financial Agreements are conditional agreements, whereas a Separation Agreement is
unconditional. There are several things you should consider before instructing us to proceed with the 
preparation your Planning Financial Agreement. These considerations include:

 » Planning Financial Agreements are tailored to suit individual circumstances and are not 
just simple documents in standard form.

 » These Agreements are not tested at the time of signing, yet they are sometimes tested 
many years later in the event of relationship breakdown.

 » Rushing into a Planning Financial Agreement is risky and you do so at your own peril, as 
cutting corners may mean that your Agreement will not be enforceable.

 » A Prenuptial Agreement only takes effect upon marriage. If you sign a Prenuptial 
Agreement and your marriage does not take place then you may need a de facto 
Cohabitation Agreement, or a combination of both a de facto Cohabitation Agreement 
and a Prenuptial Agreement.

 » It can be risky to enter into a Prenuptial Agreement shortly before your wedding 
as arguments of duress may apply. As a matter for course it is preferable that the 
Agreement is signed before invitations are sent, or at least with sufficient time to 
postpone or cancel the wedding if needed.

 » Both parties to the Agreement need to receive comprehensive and independent legal 
advice.

 » Regular reviews of the Agreement are needed and, if necessary, terminated pursuant 
to s90J, or a fresh Agreement entered into to take into account any material changes in 
your or your spouse’s circumstances.

 » There can be no cast iron guarantee that the Agreement will not be successfully 
challenged and set aside in the future.
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The effect of a Planning Financial Agreement                                         

A Planning Financial Agreement can make provision for how, following separation, part or all of the
assets, liabilities, and superannuation entitlements of you and your spouse are to be divided. The
Agreements can also include a provision for the payment of spousal maintenance by one party to the
other, and vice versa.

Where a Financial Agreement has complied with the legislative requirements imposed by the Act
(see Legislative Requirements below), the effect is to make the Planning Financial Agreement binding
(pursuant to section 71A of the Act). This has the effect of ousting the jurisdiction of the Family Court
and Federal Circuit Court – precluding a Court from making orders with respect to property settlement
(and spousal maintenance, if applicable) to the extent the property (and spousal maintenance) are
dealt with under that binding Financial Agreement.

The aim of a Financial Agreement is to preserve, as much as possible at that time, the assets and
superannuation benefits of each of the parties to the Agreement. “The terms of the agreement must
accurately reflect the intention of the parties at the time of the making of the agreement, and be
unambiguous.”

From an estate planning perspective Financial Agreements are essential, and continue to operate
despite the death of a party to the Agreement, and operate in favour of, and is binding on, the legal
personal representative of that party.

We encourage you (and your spouse) to have mutual Wills prepared mirroring the terms or intentions
of your Financial Agreement. The Agreement does not prevent or exclude a claim by a spouse with
respect to a Will or Estate. Best Wilson Buckley Family Law does not practice in Wills and Estates
however we would be happy to recommend a law firm that does.

What are the basic legislative requirements?

The Financial Agreement will be binding on you and your spouse if, and only if:

 » It is a written Agreement with respect to any of the property, financial resources and/or 
maintenance of the parties;

 » you cannot be parties to any other “binding agreement” with respect to that property, 
financial resources and/or maintenance;

 » the Agreement is expressed to be made under the specific section of the Act (e.g. 
section 90B, section 90C, section 90UB or section 90UC);

 » the Agreement is signed by each of the parties to the Agreement;

 » before signing the Agreement, you must each be provided with independent legal 
advice from a legal practitioner about:

 » the effect of the Agreement on each of you rights; and
 » about the advantages and disadvantages to you, at the time that the advice was 

provided in making the Agreement;
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 » either before or after signing the Agreement, each of you was provided with a signed 
statement by your legal practitioner stating that independent legal advice was provided 
to you;

 » a copy of the statement of independent legal advice that was provided to you is given to 
your spouse or to their legal practitioner (and vice versa); and

 » the Agreement has not been terminated and has not been set aside by a Court.

In the recent case of Hoult & Hoult [2013] FamCAFC 109, the Court made it clear that compliance with
the legislative requirements as set out in the Family Law Act 1975 (the Act) must be full and strict
compliance. The trial Judge referred to Judge Strickland’s comments in Senior & Anderson (2011)
FLC 93-470 wherein it was stated that “compliance with the requirements of s 90G concerning the
provision of legal advice is “mandatory” (emphasis added).

As was stated by the Full Court of the Family Court in Hoult’s case, “In its amended form, s90G now
requires that each party must have been provided with prescribed legal advice before signing the
agreement. It is insufficient that a party was provided with a statement from their lawyer stating that
the advice was given, or even that a copy of such document was given to the other party (although
these were made obligatory requirements). If the requisite advice was, in fact, not provided, the
agreement is not binding.” (Emphasis added)

As a result of the decisions made by the Courts over the years, there are concerns about the potential
uncertainties of Agreements. A particular issue for clients to consider is the quality of advice that each
party to the Agreement is required to receive. The Court has examined and determined that the quality
of the advice, if deficient in terms of satisfying the requirements of section 90G or section 90UJ of the
Act, can result in the Court setting aside the Agreement.

Before deciding whether to sign a Financial Agreement, you and your spouse should be advised of the
risks involved in entering into the Agreement and be aware that no agreement is ‘bullet proof’ in terms
of its enforceability in the future. Over the lifetime of a relationship, the financial and personal
circumstances of the parties to the Agreement will invariably change, for example, children are born,
finances are intermingled and property is bought and sold. If one or more of these events occur, parties
are strongly encouraged to review the terms of their Financial Agreement.

In our view, as lawyers we cannot (and should not) warrant to you as our client that a Financial
Agreement provides a 100% guarantee against future claims made against them in 5, 10, or more years.

Termination of a Financial Agreement

Parties to a Financial Agreement may only terminate the Agreement (after it is signed and becomes
binding) by:

 » entering into of a subsequent Financial Agreement; or

 » making a written agreement (known as a Termination Agreement), which terminates the 
earlier agreement.
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It is not possible, subsequently, to enter into an agreement which varies only part of an earlier Financial
Agreement. The legislation requires that if any changes are to be made, then an entirely new
agreement be entered into that wholly replaces the earlier Financial Agreement.

If you and your spouse wish, by consent, to vary any of the earlier provisions of the Financial
Agreement it will be essential that you consult your respective solicitors for advice on the manner in
which this is to be undertaken.

Circumstances in which a Financial Agreement can be set aside     

The Family Court retains the power to set aside a Financial Agreement if, and only if, the Court is
satisfied that:

 » The Agreement was obtained by fraud (including non-disclosure of a material matter);

 » either party to the Agreement entered into it:

 » for the purpose, or for purposes that included the purpose, of defrauding or 
defeating a creditor(s) of the party; or

 » with reckless disregard of the interests of a creditor(s) of the party;

 » the Agreement is void, voidable or unenforceable;

 » in circumstances that have arisen since the Agreement was made, it is impracticable for 
the Agreement or a part of the Agreement to be carried out;

 » since the making of the Agreement, a material change in circumstances has occurred 
(being circumstances relating to the care, welfare and development of a child of the 
relationship) and, as a result of the change the child or if the applicant has care and 
responsibility for the child, a party to the Agreement, will suffer hardship if the Court does 
not set the Agreement aside; or

 » a payment flag is operating in respect of a superannuation interest covered by the 
Agreement;

 » the Agreement covers at least one superannuation interest that is not a splittable 
interest;

 » In respect of the making of a Financial Agreement – a party to the Agreement engaged 
in conduct that was, in all the circumstances, unconscionable.

It is very important that you understand the wide powers of the Family Court to set aside Financial
Agreements where one or more of the above circumstances apply. As the legislation is of recent origin,
there are no existing precedent cases to guide how the exercise of the discretion of the Court to set
aside agreements will be applied.

By way of example, the Court retains the power to set aside an agreement in circumstances where
there has been a “material change” in circumstances relating to the care, welfare and development of 
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a child, such that a party or the child may suffer hardship if the Court does not set aside the Agreement.
It is impossible to determine how broadly the Court will interpret this power. It is possible that the
birth of one or more children of the relationship will lead a Court to conclude that this is a “material
change” such that the Agreement must be set aside.

What happens if a Financial Agreement is set aside?

If the Financial Agreement is set aside, the Family Court is then able to exercise its normal jurisdiction
to make Orders for property settlement and spousal maintenance under the Family Law Act. These are
broad discretionary powers conferred on the Family Court to make Orders for property settlement
that are just and equitable, and to make Orders for spousal maintenance, having regard to the needs of 
a party and the capacity of the other spouse to provide financial support.

If the Financial Agreement is set aside, then the Orders ultimately made by the Family Court for
property settlement and/or spousal maintenance are likely to be significantly less favourable to you
than if the Financial Agreement is binding and the jurisdiction of the Court is excluded.

Importance of Full and Frank Disclosure

It is vital that there be full and frank disclosure of all details of all income, assets, liabilities and
resources. If complete disclosure of all material matters is not made, then it is likely that the other
party may, in the future, be able to set aside the Agreement. This would then expose the client to the
making of an adverse Order by the Family Court for property settlement and/or spousal maintenance
in favour of the other party.

Effect of Death of a Party to a Financial Agreement

A Financial Agreement that is binding on the party to the Agreement, continues to operate despite
the death of a party to the Agreement, and operates in favour of, and is binding on, the legal personal
representative of that party.

What Matters are not included in the Financial Agreement

You should be aware that entry into a Financial Agreement does not exclude the possibility of a claim
being made by your spouse against your estate under section 41 of the Succession Act (Queensland)
1981. Such a claim could be made against your estate in the event that your spouse establishes that
proper provision has not been made for him or her in your Will.

Enforcement of Financial Agreements

In the event that you and your spouse separate in the future, then any questions arising about
whether the Financial Agreement is valid, enforceable or effective, will be determined by the Family
Court according to the principles of law and equity that are ordinarily applicable in relation to
contractual disputes.

In any such proceedings regarding any challenge to the validity of a Financial Agreement, the
enforceability of a Financial Agreement, or the effectiveness of a Financial Agreement, the Court:
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 » has the same power, and may grant the same remedies, as the High Court has in 
proceedings in connection with contracts or purported contracts;

 » can make an Order for payment of interest on an amount payable under the Agreement; 
and

 » may order that the Agreement, or a specified part of the Agreement, be enforced as if it 
were an Order of the Family Court.

Reluctance of Family Lawyers to prepare Planning Financial Agreements

The family law legislation governing Planning Financial Agreements has a mixed history. The latest in
a long line of legislative changes introduces much needed reform but leaves open areas for dispute.

There have been four changes to the wording of section 90G of the Act since 2000. Many family law
commentators view the most recent changes as not going far enough. This concern, in addition to
the two recent cases which have involved claims of negligence made against by one spouse against
the other spouse’s lawyer have resulted in many specialist family law firms opting not to prepare
Planning Financial Agreements on behalf of their clients.

The following is an extract from an article which appeared in The Australian on 19 March 2012:

“A MULTI-MILLIONAIRE businessman is challenging a prenuptial agreement in which he agreed
to pay his second wife, an ex-strip club dancer.

The Family Court appeal is the latest in a string of cases that lawyers say highlights the legal
uncertainty surrounding prenuptial and other financial agreements between couples.

Lawyers had hope a decision by the full bench of the Family Court, released on Friday, would help
to clarify the law, but instead they say it has plunged the area into further uncertainty.

In the case involving the wealthy businessman, known as Wallace and Stelzer, the prenuptial
agreement was initially upheld by Family Court judge Robert Benjamin but has been appealed.

Court documents recently revealed billionaire Gina Rinehart tried to press her children to sign
prenuptial agreements with their partners, but many lawyers say they will no longer touch
agreements for fear of being sued by unhappy clients.

The Family Law Section of the Law Council of Australia has written to the government on a number
of occasions urging it to fix the law relating to financial agreements but to no avail.

In 2009, a Family Court decision case doubt on the validity of tens of thousands of agreements,
which resulted in the government passing retrospective legislation to ensure the agreements
would not be set aside because of minor technical errors.

But Family Law Section chairman Geoff” Sinclair said the changes did not go far enough and
resulted in further uncertainty.
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Mr Sinclair said law firms were increasingly reluctant to have anything to do with the agreements
because of a number of cases in which individuals had succeeded in getting the agreements set
aside.

In the decision released Friday, known as Parker and Parker, a couple who had been married for 19
years separated in 2004 and then signed a financial agreement before reconciling. They finally
separated in 2007.

But the wife succeeded in having the agreement declared not binding because the Court was not
satisfied the impact of an amendment to the agreement had been properly explained to her by her
lawyer. On appeal, one judge upheld the decision, but two sent it back for rehearing by the lower
court.

Lawyer Paul Doolan, from Barkus Doolan Kelly Family Lawyers, said his firm had decided not to take
new instructions relating to prenuptial-style financial agreements.

“The way the laws have been drafted cause enormous problems of interpretation. There are
significant differences between judges as to how the laws should be interpreted and...substantial
risks for lawyers and, more importantly, for clients because of it,” he said.

Family lawyer Jacky Campbell from Forte Family Lawyers said it was impossible for a lawyer to
determine if the opposing side’s lawyer had given their client proper legal advice. If not, an
agreement was in danger of being set aside.

Martin Bartfeld QC said it was time for the government to step in to fix the legislation.”

What are the costs?

The Financial Agreement is a lengthy legal document (contract) that needs to be prepared thoroughly
to comply with the legislation and case law as it stands at the date of the agreement. It is not in our
client’s interests to cut corners or prepare a poorly drafted agreement. This is not only unprofessional;
it is likely to lead to microscopic scrutiny by the Court. As a result, an appropriate fee will be charged
for the drafting of the agreement. In the words of a family law colleague:

“............ a well crafted financial agreement is a valuable investment which a couple can make in
achieving security in their future relationship. Attempts to produce a cut price agreement are a
recipe for disaster. The required work is complex; and the consequences of any errors are potentially
very significant not only for the client but for the practitioner. In the larger matters, consider having
the agreement settled by counsel or another senior practitioner skilled in the area”.

An update to your estimate of costs will be provided at various stages of the preparation and
negotiation of your Financial Agreement, if this becomes necessary. All clients receive a client care
package which includes our fee agreement and further helpful information in relation to the matter.

We look forward to the prospect of working with you. Please do not hesitate to contact Daniel Buckley 
(Director) in our Brisbane office on 07 3210 0281 or Kara Best (Director) or Reagan Wilson (Director) in 
our Toowoomba office on 07 4639 0000.
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The Author                                                                                                     

Dan is a Legal Director of Best Wilson Buckley Family Law

Appreciated by his clients for his compassionate professionalism, Dan has worked hard to develop 
a style which assists clients to make critical decisions concerning their children and their financial 
interests.

Initially commencing his career in Sydney in a national law firm where he gained exposure to a variety 
of top end commercial work which included secondments to BT Asia Pacific and the Australian Rugby 
Union for contract negotiations for the 2003 Rugby World Cup, Dan has specialised exclusively in 
family law since 2005.

bwbfamilylaw.com.au

Best Wilson Buckley Family Law provides this publication as general information only. It should not be
relied on as legal advice. If you have a legal issue you should always consult your lawyer for advice
which is based on your particular situation.
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