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Aims to provide some options for resolving family law 
related disputes without the intervention of the Court.
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Important Notice                

This publication contains general legal information only and is not a complete statement of the law. You should obtain specific 
advice about your own circumstances and not rely upon this publication until you have done so. Each family law matter is 
determined and decided on its own specific facts and circumstances.   

Best Wilson Buckley Family Law Pty Ltd will not accept any liability or responsibility for loss occurring (including negligence) 
as a result of any person or entity acting or refraining from acting in reliance on any material contained in this publication.

If you have a legal issue you should always consult your lawyer for advice which is based on your particular situation.
This publication is based on the legislation current as at 1 May 2014. © Version 3.0 - Best Wilson Buckley Family Law Pty Ltd
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Your Alternatives                                                            

There are some very strong options for resolving family law related disputes without the intervention
of the Court, and in a manner that prioritises ongoing relationships, the needs of children and a desire
to preserve financial health. Some alternative dispute resolution methods will not be suitable if there
is domestic or family violence or other power imbalances in a relationship. At Best Wilson Buckley we 
consider the skills required to effectively collaborate, mediate and negotiate to be equally as important 
as our capacity to litigate. Certainly, in most instances our legislature requires resolution by alternate 
means to be explored before seeking the intervention of the Court. Let’s explore some of the more 
prevalent options:

Negotiation

Negotiation is a more global concept and will often embrace the processes outlined herein. In a more
limited sense, it involves either a separated couple, or their respective lawyers engaging in a course
of dialogue intended to examine the dispute, and the means by which it can be resolved. 

Often parties will adopt a position, which can often lead to a `stand off’ of sorts. Negotiation 
can take place in writing, but this is often problematic given the incumbent delay, anxiety and 
misunderstandings that can eventuate. Discussions in person, by way of round table discussions with 
either lawyers alone, or clients and lawyers, can be very effective. Often the process is categorised by 
compromise. For some it is a very lengthy process, and for others they either quickly reach resolution, 
or escalate matters to mediation or litigation.
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Collaborative Law

Collaborative Law is in essence practicing law without litigation. It is sometimes described as 
“mediation with advice”. Collaborative Law was pioneered in the United States by practitioners
who were of the view that litigation was counterproductive to separating families and in particular
to children who are generally caught in the middle of what is going on. Unlike the `round-table’
negotiation process outlined above, the focus in collaboration is upon full transparency and collectively
endeavouring to resolve a dispute on the most optimal terms for both parties.

Collaborative Law is a dispute resolution process where the parties and their lawyers enter into an
agreement to resolve a dispute without resorting to litigation. If the Collaborative Law process does not
work, the lawyers involved cannot go on to represent the parties in litigation. This has the benefit of all
participants being focused on reaching a resolution. Negotiation is focused on identifying and meeting
the `interests’ of each party, and generating and exploring options in the context. It can involve both
parenting and financial issues.

Collaborative Law also utilises third parties such as child psychologists and development experts,
accountants, financial planners and other neutral experts when required, to provide assistance to
the parties and their lawyers and to assist in problem solving at meetings. All of the negotiations are
conducted in meetings with an agenda agreed before each meeting. Our practitioners are trained in
collaborative processes and our role is to prepare you to participate in the collaborative process and
provide advice to you during the process.
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Mediation

Many would be familiar with mediation and its growing popularity as an alternative to litigation. 
It is often embraced after negotiation has failed to `bridge’ the gap between the respective positions
adopted by the parties. 

Mediation is a process where an independent and neutral third party assists the parties in dispute 
to negotiate and reach a decision about their dispute. Mediation is a confidential “without prejudice” 
process and whatever is said at mediation cannot later be used in court proceedings.

The Mediator’s role is to assist the parties to generate options, and reach their own decision. 
A Mediator cannot impose a decision but tries through the process of facilitation to assist the parties 
explore the issues in depth, reality test proposals and reach the best possible joint decision in the 
circumstances.

Mediation is generally quicker and more cost-effective than litigation and can be used early on in a
dispute or during a dispute, in an attempt to resolve matters before facing the significant cost and
stress of a final hearing or judicial determination. It often involves one distinct event, rather than a
process over time.

Arbitration

Arbitration is a process similar to what might happen at a final hearing in a Court. The parties present
their arguments and evidence to an arbitrator (rather than a judge) who then makes a binding decision.

At the current time in our jurisdiction arbitrations can only occur if the parties consent to undertake 
arbitration rather than mediation or progress the litigation to a final hearing before a judge.

Arbitration can deal with some matters like property settlement or spousal maintenance. Arbitrations
do not usually extend to parenting matters. 

Arbitration has a number of benefits including:

1. The parties being able to control of the process;

2. Arbitrations are less formal to court proceedings before a judge;

3. Not having to wait for the Court to allocate hearing dates as arbitrators are usually 
private practitioners;

4. Who have more flexibility than the Courts;

5. The parties get to choose the arbitrator;

6. An arbitrator is required to provide their decision within 28 days; and

7. The arbitrator’s decision is final and capable of being enforced.
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Family Dispute Resolution

Family Dispute Resolution (FDR) is a mediation process used particularly in parenting matters. It
is mandated under the Family Law Act and is a requirement before commencing proceedings for
parenting orders.

FDR requires parents to and make a “genuine effort” to resolve disputes relating to parenting matters.
Some exceptions apply in situations involving family violence or child abuse or urgent matters. Like
any mediation, the FDR practitioner will assist the parties in evaluating proposals, identifying issues
that need clarification or resolution, reality testing proposals and assisting the parties to reach a
formal agreement that can be later documented. During FDR parties can also discuss and try to reach
agreement about other matters including property settlement proceedings.

FDR can occur through various government funded agencies such as the Family Relationships Centre,
Relationships Australia or Centacare. However, as there is generally a high demand for government
funded services, waiting lists mean that you could wait a significant period before being able to use
these services. FDR can also occur by engaging a private FDR practitioner. Private FDR practitioners
generally have more flexibility regarding availability. Fees for private FDR practitioners vary and we can
assist you in finding an FDR practitioner and obtaining cost estimates.
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FDR practitioners are also able to issue section 60I certificates. It is a requirement of the Family Law
Act that prior to commencing proceedings, you participate or attempt to participate in FDR. In the
event that you do participate and cannot reach an agreement, the FDR practitioner is able to issue a
certificate stating that you made a genuine attempt. They can also issue a certificate that a party did
not make a genuine attempt to resolve the dispute or that one party (despite being requested) did not
attend FDR when invited to do so.
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